operator is assigned zero penalty points if it merely abates a
violation within the time given by an inspector in his citation,
but is assigned negative penalty points if it makes "special
efforts" to abate the violation.  In almost every instance, MSHA
assigned respondent from 2 to 8 negative penalty points under the
criterion of good-faith abatement.  Rarely was respondent assigned
zero penalty points and, in no case, was respondent assigned ad-
ditional points for failure to abate a violation within the time
given by the inspector.  Here, again, of course, all of MSHA's
proposed penalties reflect a reduction of the penalty because of
respondent's having demonstrated "special efforts" in abating the
alleged violations.

With respect to the criterion of negligence, the joint motion
avers that "[tjhe above-stated alleged violations were the result
of low to moderate negligence." The parties' statement as to
negligence is overly broad and general.  In Docket No. LAKE 80-
101-M, for the violation of section 55.12-17 alleged in Order No.
366088, MSHA assigned 25 penalty points under the criterion of
negligence pursuant to section 100.3(d) of the penalty formula.
Section 100.3(d) provides for a maximum of 25 points to be
assigned when there is existence of gross negligence.  The viola-
tion involved was the alleged failure of an employee to block
out the principal switch at a time when he was working on a 440-
volt switch box.  In Docket No. LAKE 81-83-M, a total of 16 pen-
alty points were assigned under the criterion of negligence for
the single violation alleged in that case.

Despite the fact that a few alleged violations were consid-
ered to have been associated with more than the "moderate" degree
of negligence referred to in the joint motion, it is a fact that
in the majority of cases, MSHA assigned in the neighborhood of
from 10 to 12 "moderate" penalty points under the criterion of
negligence.  In each case, of course, the Assessment Office spe-
cifically considered the criterion of negligence and assigned
an appropriate number of penalty points under that criterion.

Finally, as to the sixth criterion of gravity, the joint
motion states that the "* * * alleged violations were only mildly
serious".  The joint motion understates the seriousness of the
alleged violations because the vast majority of the violations
pertained to failure to erect guards over moving machine parts
or along walkways.  Those were generally assigned at least 7
penalty points under section 100.3 (e) of the penalty formula
which means that the inspector thought the accidents which the
standards were designed to prevent would "probably" occur and
that they would result in at least lost work days for one person.
Many of them were given 11 penalty points indicating that the
isnpector thought they would be associated with injuries of a
permanently disabling nature.  Of course, some of the violations
were also electrical in nature and those were given penalty
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